IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARTFORD FlI RE | NSURANCE : ClVIL ACTION
COVPANY, :
Plaintiff
V.

WER CORPORATI ON and
SEAGULL, LLC, :
Def endant s : NO 99-6120
Newconer, S.J. July , 2000

MEMORANDUM

Presently before this Court are plaintiff's Mtion for
Summary Judgment, defendants' Mtion for Summary Judgnent, as
wel | as Responses and Reply briefs thereto. For the reasons set
forth below, this Court grants plaintiffs' Mtion for Summary
Judgnent, deni es defendants' Motion for Summary Judgnent, and
enters judgnent for plaintiff.
| . BACKGROUND

The instant declaratory judgnent action was brought by
Plaintiff Hartford Fire Insurance Conpany (“Hartford”) to
construe its rights and responsibilities under a multi-prem ses
policy of insurance (“Hartford Policy”), issued to Defendant WSR
Corporation and Seagull, LLC (“WBR’), as it relates to WBR s
clains for coverage under the policy for flood damage occurring
toits premses at 919 N. Springfield, Darby, PA on or about
Sept enber 16, 1999.

WER is a New Jersey corporation that owns and operates
93 di scount auto stores, including warehouses and offices, at

various | ocations on the Northeast Atlantic Seaboard. WSR was



insured by the St. Paul Insurance Conpany when its then-existing
policy needed to be renewed in the fall of 1997. At that tine,
WER contracted the Kaye Corporation of Connecticut (“Kaye”), as
its producer/broker, and I nsurance Consulting Associates (“I1CA"),
as an independent consultant, to hel p assess WER s i nsurance
needs. During the negotiations for the policy in dispute, |ICA
acted as a |iaison between WER and Kaye, while Kaye acted as a

[ iaison between | CA, WSR, and Hartford.

Kaye i nfornmed WSR that a renewal of the St. Paul policy
woul d i nclude a substantial premumincrease, but that Hartford
could offer a policy with a lower premium WSR decided to
purchase a policy fromHartford. On Septenber 30, 1997, Kaye
drafted and forwarded to Hartford a proposed bi nder of coverage
for WBR. Hartford accepted the binder on Septenber 30, 1997.

The binder indicated the policy would be effective Cctober 1,
1997 through Cctober 1, 1998 for a loss limt of $25, 000, 000.

The binder also indicated a $10, 000,000 sublinit for flood |osses
as follows:

Sublimts:
$10, 000, 000 Fl ood (excl uding Zone A & B)

When the policy was conpl eted, the flood schedul e al so incl uded
the follow ng statenment: “Excluded Prem ses: ALL LOCATI ONS
DESI GNATED I N FLOOD ZONE A OR FLOOD ZONE B (enphasis in
original).

The Federal Emergency Managenent Agency (“FEMA")

devel oped the classification of properties within flood zones.



In order to provide a basis for governnent and private insurers
ri sk cal culations, the Flood Insurance Rate Maps (“FI RM)
classify land areas within the 67 official flood zones. Both
Zone A and Zone AE are classified as areas of “special” flood
hazards (as opposed to “noderate” or “mnimal” flood hazards).
Zone A is distinguished from Zone AE - Zone AE has water surface
el evati ons determ ned whereas Zone A does not have water surface
el evations determned. 44 CF.R § 59.1. FIRMdefines Zone A as
an “[a]rea of special flood hazard w thout water surface
el evations determned.” 44 CF.R 8 64.3(a)(1). Zone Bis
defined as an “[a]rea of noderate flood hazards,” while Zone Cis
an “[a]Jrea of mnimal hazards.” |d.

On Cctober 31, 1997, a conversation between
representatives of WoR, Kaye, and I CA reveal ed that zone
determ nati ons had been made, and that the only Zone A | ocation
was the Ponpton Plains, New Jersey store. Based on that
i nformation, on Novenber 3, 1997, Kaye obtained a FEMA Standard
Fl ood Determ nation and Notice of Special Flood Hazards from
Cl GNA Fl ood Services. CIGNA reported that the Ponpton Pl ains
| ocation was in fact in flood Zone AE. On Novenber 4, 1997, Kaye
sent I CA notice of FEMA's determ nation

On Novenber 4, 1997, Hartford also |l earned through its
own standard fl ood hazard determ nation that the Ponpton Pl ains
| ocation was in Flood Zone AE. On Novenber 3, 1997, Kelly
Char kal es of Kaye had sent a fax to Jennifer Russo of Hartford

requesting information on the Ponpton Pl ains |ocation.
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Subsequently, Hartford responded by fax stating that the Ponpton
Plains | ocation was in “Flood Zone A’ and was not covered by the
policy.

In Cctober of 1998, the Hartford Policy was renewed for
anot her year w thout any pertinent change in terns. Before the
expiration of that renewed policy, on Septenber 16, 1999, the
Dar by, Pennsylvania store, at issue here, suffered flood damage.
It is undisputed that the Darby store was | ocated in flood zone
AE. WBR presented a claimto Hartford under policy no. 10 MSP
LGL497, which was in effect between Cctober 1, 1998 and Cct ober
1, 1999 for coverage of the flood danage suffered at the Darby
store. On Cctober 6, 1999, Kaye expressed the need to determ ne
the flood zones for the insured | ocations, because the policy
excl uded Zones A and B.

Hartford has filed a Motion for Sumrmary Judgnent
asserting that the flood danmage suffered by defendant at its
Darby store is subject to an exclusion in its special property
insurance policy. Plaintiff also asserts that it did not owe
Def endants a fiduciary duty relating to the underwiting or sale
of the policy.

Def endant WBR has filed its Mtion for Sunmary Judgnent
asserting that its Darby store is not subject to an exclusion in
its special property insurance and that plaintiff owed WSR a
fiduciary duty relating to the underwiting or sale of the
policy.

1. SUMVARY JUDGMVENT STANDARD
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The standards by which a court decides a sunmary
j udgnent notion do not change when the parties file cross

nmoti ons. Sout heastern Pa. Transit Auth. v. Pennsyl vani a Pub.

Uil. Common, 826 F.Supp. 1506 (E.D. Pa. 1993). A review ng

court may enter summary judgnent where there are no genui ne

issues as to any material fact and one party is entitled to

judgnent as a matter of law. Wiite v. Westinghouse Elec. Co.,
862 F.2d 56, 59 (3d G r. 1988). The evidence presented nust be
viewed in the light nost favorable to the non-noving party. [d.
"The inquiry is whether the evidence presents a sufficient

di sagreenent to require subm ssion to the jury or whether it is
so one sided that one party nust, as a nmatter of |aw, prevai

over the other." Anderson v. Liberty Lobby, Inc., 477 U S. 242,

249 (1986). In deciding the notion for sunmary judgnent, it is
not the function of the Court to decide disputed questions of
fact, but only to determ ne whether genuine issues of fact exist.
Id. at 248-49.

The noving party has the initial burden of identifying
evi dence which it believes shows an absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988).

The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's

case. Celotex, 477 U.S. at 325. Once the noving party satisfies
its burden, the burden shifts to the nonnoving party, who nust go

beyond its pleadi ngs and designate specific facts, by use of
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affidavits, depositions, adm ssions, or answers to
interrogatories, showng that there is a genuine issue for trial
Id. at 324. Moreover, when the nonnoving party bears the burden
of proof, it must "nmake a showi ng sufficient to establish the
exi stence of [every] elenent essential to that party's case.”

Equi mark Commercial Fin. Co. v. C. I.T. Fin. Servs. Corp., 812

F.2d 141, 144 (3d Gr. 1987) (quoting Celotex, 477 U S. at 322).
Summary judgnent nust be granted "against a party who fails to
make a showi ng sufficient to establish the existence of an

el enment essential to that party's case, and on which that party

w |l bear the burden of proof at trial." Wite, 862 F.2d at 59
(quoting Celotex, 477 U.S. at 322).
L1l DI SCUSSI ON

A PENNSYLVANI A LAW APPLI ES TO THI S ACTI ON

Since this case was filed in Pennsyl vania, the choice

of law rul es of Pennsylvania shall apply. Kl axon Conpany v.

Stentor Electrical Mnufacturing Conpany, Inc. 313 U S. 487, 496

(1941). For insurance contracts, the court “nust apply the | aw
of the state having the nobst significant contacts or
relationships with the particular issue. . . . The weight of the
particul ar state's contacts nust be neasured on a qualitative

rat her than quantitative scale.” Caputo v. Allstate |Insurance

Conpany 344 Pa. Super. 1, 5-6, 495 A 2d 959, 961 (1985). The
state where property is |located has a nore conpelling interest in
what happens to the property because the |ocation of the property

will have at | east sone effect on the cost of insurance. M1l er
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v. S.T. Good Insurance, Inc. 952 F. Supp. 238, 241 (E. D. Pa. 1997).
Al t hough Hartford' s hone offices are in Connecticut, Kaye is
| ocated in Connecticut, and WSR i s incorporated in Delaware, the
two states with the nost contacts are New Jersey and
Pennsylvania. And while WSR s hone offices are in New Jersey,
the policy was delivered to WOR s New Jersey address, and sone
negotiations regarding the policy occurred in New Jersey, the
prem ses are |ocated in Pennsylvania, and the state has an
interest in flood classifications effect on insurance.
Therefore, this Court finds that Pennsylvania's interests in this
action are nore conpelling, and that Pennsylvania | aw shoul d
apply.

B. | NTERPRETATI ON OF THE CONTRACT

The task of interpreting an insurance contract is to be

perfornmed by the Court. Standard Venetian Blind Co. v. Am

Enpire Ins. Co., 500 Pa. 300, 305, 469 A 2d 563, 566 (1983). The

goal of that task is to ascertain the intent of the parties as
mani fested by the | anguage of the witten instrunent. | d.
Exclusions in insurance policies are strictly construed. First

Pa. Bank, N.A. v. Nat'l Union Fire Ins. Co. of Pittsburgh, 397

Pa. Super. 612, 618; 580 A 2d 799, 802 (1990). \Where a provision
of a policy is anbiguous, the policy provision is to be construed
in favor of the insured and against the insurer. Standard

Venetian Blind, 469 A 2d at 566. However, where the |anguage is

cl ear and unanbi guous, the court is required to give effect to

t hat | anguage. 1d.



1. AMBI GUI TIES I N THE EXCLUSI ON CLAUSE
The Third G rcuit, applying Pennsylvania |aw, held that
an insurance policy provision is anbiguous if it “is reasonably

susceptible to nore than one interpretation.”™ The Medica

Protective Conpany v. Watkins, 198 F.3d 100, 103 (3d Cr. 1999).

Ambiguity only exists where a policy provision is reasonably
suscepti bl e of nore than one neani ng, not where the parties

differ on meaning. Tenos v. State Farmlins. Co., 716 A 2d 626,

629 (Pa. Super. Ct. 1998).

In the instant case, the plain neaning of the exclusion
cl ause of the Hartford Policy indicates that Zones A and B were
excluded fromthe policy. Zone A, however, is defined
differently than Zone AE, since the water surface elevations are
determ ned in Zone AE, whereas in Zone A they are not. Thus, a
reasonabl e interpretation of the exclusion clause would concl ude
that Zone A was excluded fromthe policy while Zone AE was not,
because the determ nation of the water surface elevations in zone
AE create different rates for insurance. This interpretation is
al so reasonabl e since the parties were aware of the differing
cl assifications between Zones A and AE.

However, both Zones A and Zone AE are described as
areas of “special” flood hazard, while Zone B is a “noderate”
fl ood hazard. Since Zone A and Zone B were excluded by the
policy, it is reasonable to conclude fromthe policy |anguage
that Hartford neant to exclude all areas of special and noderate

fl ood hazard. Therefore, the Court finds that the
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interpretations offered by both parties are reasonable, and thus
renders the policy | anguage anbi guous.

2. NO NEED TO CONSTRUE AMBI GUI TY | N FAVOR OF
HARTFORD

Cenerally, “[t]he rule of construction is that where
there is anbiguity in an insurance policy, such anmbiguity should
be construed in favor of the insured and agai nst the drafter of

the policy.” Contrans, Inc. v. Ryder Truck Rental, Inc, 836 F.2d

163, 168 (3d. Cir. 1988). The justification for construing
anbiguities in insurance contracts against the insurer is

twofold. First, insurance policies are usually “contracts of
adhesi on between two parties not equally situated and thus equity
requires their interpretation in favor of the weaker party.” The

Medi cal Protective Conpany v. Watkins 198 F.3d 100, 104 (3d Cr.

1999). Second, the insurer is considered an expert inits field
“and its varied and conplex instrunents are prepared by it
unilaterally whereas the assured . . . is a |ayperson unversed in
i nsurance provisions and practices.” |d. Were the insured is a
| arge conpany, the rule's justification that the parties do not
have equal bargai ning power, and therefore should have any
anbiguities in the contract construed in their favor, is |less

convincing. See Brokers Title Co. Inc. v. St. Paul Fire & Marine

Ins. Co., 610 F.2d 1174, 1179 (3d Cr. 1979), Eastern Associ ated

Coal Corp. v. AETNA Casualty & Surety Conpany, 632 F.2d 1068,

1075 (3d Gir. 1980).

Under Pennsylvania law, an “insurer's failure to



utilize nore distinct |anguage which is available reinforces a

conclusion of anbiguity.” The Medical Protective Conpany V.

Wat kins, 198 F.3d 100, 105 (3d Cr. 1999). Since the insurance
conpany usually creates the |anguage which supports two
conflicting interpretations, they cannot conplain when the person
af fected chooses the interpretation that favors them See 1d.
In the present case, however, this rationale is not convincing
since Kaye drafted the original binder, and the wording regardi ng
t he exclusion of flood zones was not changed in the final
i nsurance policy. Therefore, the anbiguity was not created by
Hartford, but rather by WSR, or at |east by its agents. ' Thus,
there is no justification to construe the anbiguities against the
insurer Hartford and in favor of the insured WSR
3. PARCL EVI DENCE | NDI CATES THE PARTI ES
UNDERSTOOD ZONE AE WAS EXCLUDED FROM THE
POLI CY
Where an anbiguity exists, parole evidence is

adm ssible to explain, clarify or resolve the anbiguity. See

Hut chi son v. Sunbeam Coal Corporation, 513 Pa. 192, 200, 519 A 2d

385, 390 (1986). In the instant case, although M chael LoStocco,
an i nsurance program nmanager at a division of the Kaye G oup
known as Program Brokerage Corporation, stated in his deposition

that he had seen policies which specifically excluded Fl ood Zone

"WER was aware of the problemw th zone classification, because a
representative of WoR was at the October 31, 1997 neeting where
fl ood zone determ nati ons were discussed. Therefore, although
Kaye drafted the agreenent, by the tinme of renewal, WSR was aware
of the limtations.
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AE, the evidence shows that both parties understood that Fl ood
Zone AE was enconpassed in Flood Zone A or at |east was excl uded
by the Hartford Policy. For instance, by pursuing additional

fl ood i nsurance coverage for the Ponpton Plains store, it is
evident that WSR, or at |east its agents, considered Flood Zone
AE to be excluded from coverage. ?

Upon consi deration of the Hartford Policy and the parol
evidence, the Court finds that the policy was intended to exclude
Fl ood Zone AE from i nsurance coverage and that the parties
under st ood that Flood Zone AE was excl uded.

C BREACH OF FI DUCI ARY DUTY

WER clains that plaintiff should be estopped from
denyi ng coverage since plaintiff breached its fiduciary duty by
failing to performa determ nation of whether any of WSR s
properties were within excluded flood zones, and then failed to
advi se WGR of the sane.

It has been held that there is “no justification in the
| aw to i npose the additional burden on insurers that they
anticipate and then counsel their insured on the hypothetical,
coll ateral consequences of the coverage chosen by the insured.
The basic contractual nature of insurance coverage . . . requires
fair dealing and good faith on the part of the insurer, not hand

hol ding and substituted judgnent.” Treski v. Kenper Nationa

2Al t hough WBR cl ains that Hartford was al ready bound by the
policy before the discrepancy was di scovered, the Court will not
consi der this argunent, because no changes were made regardi ng
this i ssue when the policy was renewed.
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| nsurance Conpani es, 674 A 2d 1106, 1114 (Pa. Super. 1996). 1In

addi tion, recovery based on an estoppel theory will be denied
where both parties are equally famliar with the underlying facts

of their relationship. See Provident Mutual Life Insurance

Conpany of Philadelphia v. Ehrlich, 508 F.2d 129, 135 (C A Pa.

1975) .

Here, while the insurance policy (or contract) between
Hartford and WER stated that exclusions existed, there were no
provisions that Hartford woul d i nform WSR whi ch | ocations were
subject to the exclusion. As WSR had enpl oyed Kaye and ICA to
assist themin securing insurance, there is no reason to believe
that Hartford had any advantage over WSR. Absent evi dence that
Hartford msled WBR, or its agents, during negotiations for the
policy, there is no duty or liability inposed on Hartford for the
| oss sustained at the Darby store. In the instant case, no such
evi dence has been produced. Accordingly, WBR s argunent for
breach of fiduciary duty fails.

An appropriate order will follow

Cl arence C. Newconer, S.J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARTFORD FlI RE | NSURANCE : ClVIL ACTION
COVPANY, :
Plaintiff
V.

WSR CORPORATI ON and
SEAGULL, LLC, :
Def endant s : NO. 99-6120

ORDER
AND NOW this day of July, 2000, upon consideration

of plaintiffs Mdtion for Sunmary Judgnent, defendant’s Motion for
Summary Judgnment, and all responses thereto, it is hereby ORDERED
as follows:

(1) Defendant’s Motion for Sunmmary Judgnent i s DEN ED.

(2) Plaintiff’s Mtion for Sunmmary Judgenent is
GRANTED.

(3) JUDGVENT is ENTERED for PLAI NTI FF.

(4) Al outstanding notions are denied as noot,
j udgnent havi ng al ready been entered.

AND I T IS SO ORDERED.

Cl arence C. Newconer, S.J.
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